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COMPLAINT 



Plainjtiff Christopher Berardi ("Berardi"), for his complaint, alleges as follows: 

I. INTRODUCTION I 

1 , This action is brought under the Freetiom of Information Act ('TOIA'^), as 
amended, 5 iU.S.C. § 552, the Privacy Act, as aniended, 5 U.S.C, § 552a, and the 
Administrative Procedure Act, 5 U.S.C. Sec. 701 et seq., as amended This action seeks 
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(a) to enjoiri defendant United States Department of the Air Force ("Air Force") froth 
withholding agency records from Berardi and ordering Air Force to produce those 
records, (b)|damages based on the wrongful maintenance of those records, and (c) 
attorneys feps and costs. 

IL PARTIES 

2. I PlaintiffBerardiresidesat 1288 Telephone Road, Rush, NY 14541 He is 
currently a padet First Class enrolled in good standing as a senior at the U.S. Air Force 
Academy C'p\cademy") in Colorado Springs, Colorado. 

3. I Defendant Air Force is a federal agency within the meaning of FOIA, 5 
U,S>C. § 552(f)(1), the Privacy Act, 5 U.S.C. § 552a(a)(l), and the Administrative 
Procedure Act, 5 U.S.C, § 701(b)(1). 

III. JURISDICTION AND VENUE 

4. ! This Court has jurisdiction and is the proper venue to hear this complaint 
under FOIA. 5 U.S.C. § 552(a)(4)(B), the Privacy Act, 5 U.S.C. § 552a(g)(5), tiie 
Administrative Procedure Act, 5 U.S.C. §§ 701 et seq., and the Equal Access to 



Act, 28 U.SiC. §§ 2412 et seq. 



Justice 



IV. FACTS AND LAW 



5. j If an agency fails to meet statutory and regulatory deadlines under FOIA, 
the person requesting records under FOIA may bring an action in federal district court 
to enjoin the agency from withholding the agency records and to order the production of 
agency records improperly withheld from the complainant. 5 U.S.C. § 552(a)(^)(B); 32 
C.F.R. § 28f 25(a)(2). I 
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6. If an agency fails to comply with an individual's request for records the 
agency possesses regarding the individual, that person may bring a civil action to 
compel compliance under the Privacy Act, 5 U,S,C. § 552a(g)(l)(B), 

7. If an agency fails to maintain any record concerning an individual with 
such aceuraty, relevance, timeliness and completeness as is necessary to assure fairness 
in any detei^niination relating to qualifications, character, right or opportunities: of, or 
benefits to^ [the individual that may be made on the basis of such record, and i 
consequentl|y a determination is made which is adverse to the individual, the iniiividual 
may bring aj civil action against the agency under the Privacy Act, 5 U.S.C, I 

§ 552a(g)(l^(C). 

8. A reviewing court must compel agency action unlawfully withheld or 
unreasonabljy delayed under the Administrative Procedure Act, 5U.S.C. §706(11), 

9. Berardi first enrolled in the Academy in the fall of 2000. He was la 
member of ^e class of 2004, in good standing until he was disenrolled on June|25, 
2003, 

10. The Air Force maintains records on cadets enrolled in the Acadeniy. 

11. The Air Force used records on Cadet Berardi in deciding to disem^oU 

I 

Berardi. Those records consist generally of: i 

a. Cadet personnel records, to include cadet survey results, disciplinlary 
records and favorable information. i 

b. i Cadet admissions records. 

c. I Cadet medical records, to include mental health records. 

d. ; Cadet squadron records. 

e. Cadet academic records. 

1 ; Cadet military records, including summer training records. i 

g. Cadet physical training records, including PFT and AFT records, 
h. Security Forces reports including all information collected and reports 
issued relative to the Notre Dame football game incident on October 19, 2002. 
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i. Military Review Committee records, inqluding notes, executive suinmaries 

and staff summary sheets. 

j. Correspondence, notes and niemoranda related to the disenroUment of 

Berardi. 

12. The Air Force Board for the Correction of Military Records ("AFpCMR") 
reinstated Berardi to the Academy on June 24, 2004. 

13. Berardi has retained attorneys to bring and prosecute all claims iii this 
complaint arid has incurred and will incur future expenses for attorneys' fees ahd 
litigation costs. I 

V. CLAIMS FOR RELIEF | 

First Claim for Relief under FOIA 

14. Paragraphs 1-13 are incorporated by reference, 

15. On February 27, 2004, Berardi reasonably described in an email tp the 
Academy, through the appropriate officer or employee, the agency records he wanted 
disclosed to him pursuant to FOIA. Specifically, Berardi requested "any and all 
information in the possession of the Superintendent's office and the 34th [Training 
Wing].., pertaining to [the Academy's decision to disenroll him]," i 

16. On March 22, 2004, the Academy, though the Commandant of Catiets, 
responded by letter attaching records partially responsive to the request. The attached 
records came only from the 34th Training Wing. No records came from the i 
Superintendent's office. No reason was given fornot releasing responsive recofrds in 
the Superintendent's office. No statement regarding denial of the request for '\ 

Superintendent's office records was included in the response. No statement was 

I 

included explaining the volume of records from the Superintendent's office that were 
denied, 
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17. The statutory deadline for responding to Berardi's request for 

Superintendent's office records was March 25, 2004. No effort was made within the 

twenty day Response period to notify Berardi that the Academy had a significant number 

of pending requests that prevented a response determiriation with the t:wenty d^ period, 

as required by 32 C.F.R. § 286.23(e)(1), No effort under the regulation was made to 

advise Berardi whether his request qualified for the fast track or slow track Dot) 

processing system. Id. \ 

i 

18. ; During the twenty day period for response, the Academy did not ijndicate 

any circumstances requiring additional time to respond Berardi 's request, as required by 
32 C.F.R. §[286,23(f) when an agency needs additional time to respond. No informal 
extensions of time were agreed to by Berardi and the Academy officials or employees, 

19. ; On April 8, 2004, Berardi emailed the Academy FOIA officer, noting the 
lack of response or records related to the Superintendent's office records. Berardi 
reiterated hils request for information from the Superintendent's office related to his 
case. Berardi specifically asked for information in response to written requests for 
information emanating from a Lieutenant Colonel in the Superintendent's office. In his 
email, Berai;di asked that any withheld documents be individually identified. 

20. I On May 12, 2004, the Academy responded by letter to Berardi's April 8, 
2004 follow-up request. This was well after the response deadline of March 25, 2004, 
in violation |of 5 U.SX. § 552(a)(6)(A)(i), 32 C.F.R. §§ 286.23(e)(1) and 806.18(a), and 

DoD Regulation 5400.7-R/Air Force Supplement/§§ CL5.4.1 and C5.2.5.1, ("A^F. 

' i- ' 

Supp.''). The Academy Director of Staff "totally denied" the request, stating tl^e 
requested records were exempt under FOIA as deliberative decision-making records and 
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citing FOIA Exemption 5 (5 U.S.C. § 552(b)(5)). The letter informed Berardi that he 
could appeal the decision to the Office of the Secretary of the Air Force, 

2L The May 12, 2004 denial letter did not make any effort to estimate the 
volume of records denied and provide this estimate to Berardi, contrary to 32 Cj.F.R. 
§ 286.23(e)(7) and A,F. Supp. § C5.2.5.7. 

22. i Air Force has failed to promptly make available its disclosable records or 
any reasonajbly segregable portion of exempt records to Berardi, in violation of 32 
C,F,R. §§ 2^6.23(d) and 806,19, and A,F, Supp. § C5,2.4 

23. On May 25, 2004, Berardi timely appealed the request denial to tljie Office 
of the Secretary of the Air Force 

24. On August 16, 2004, the Academy Director of Staff purported to grant the 
appeal by sending one document to Berardi that Berardi had previously receive^ in 
response to an earlier FOIA request. No other records were either provided or jlisted as 
denied. No j notice of appellate procedures was given, 

25. Upon information and belief, this August 16, 2004, determinatioi^ was 
more than twenty business days after the Academy received Beradi's appeal in violation 
of 5 U.S.C. § (a)(6)(A)(ii), 32 C.F.R. §§ 286.24(c)(2) and 806,18(a), and A.F, Supp 
§ C.5. 3.3.2 

26. On October 11, 2004, in an attempt to exhaust every administrative 
remedy, Berardi appealed the August 16, 2004 appeal determination to the Secretary of 
the Air Force/General Counsel for Administrative Law,, through the Air Force Legal 
Services Agency C^AFLSA"), reiterating his request for relevant records he believed to 
exist in the Superintendent's office 
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27. According to a letter from a paralegal specialist in AFLSA, Berardi's 
May 25, 2004 appeal was received by the AFLSA over one year later, on July 22, 20Q5, 
and docketed as JACL 05076. AFLSA promised to review the appeal and forward it to 
the Office af the Secretary of the Air Force for final action and response to Bei^ardi. 

28. More than twenty business days have passed since AFLSA received the 
appeal. Beijardi has never received a response from the Office of the Secretary of the 
Air Force ill violation of 5 U.S.C. § (a)(6)(A)(ii), 32 C.F.R. §§ 286.24(c)(2) and 
806.18(a), a{nd A.F. Supp. § C5.3.3;2. No effort has been made by Air Force td explain 
to Berardi tljie circumstances for the delay or the anticipated date of a substantive 
response, inj violation of 32 C.F.R, § 228.24(d)(2) and A.F, Supp. § C53.4.2. 

29. ! Berardi has not subsequently been permitted to review the records in the 

Superintendent's office and have a copy made of all or any portion thereof. 
I 

30. ' As a result, under FOIA, 5 U.S.C. § 552(a)(6)(C)(i), Berardi is depmed to 

have exhausited his administrative remedies with respect to such request. See also 32 
C.F.R. § 28^.24(d)(2) and A.F. Supp. § C5.3.4.2. 

31. Air Force failed to make a good-faith effort to conduct a search for the 
requested records by failing to use methods reasonably expected to produce the 
information ^requestedj in violation of FOIA. 

32. : The Air Force's failure to strictly adhere to FOIA when responding to 
Berardi's FOIA request and appeal violated FOIA and its implementing regulations, as 

set forth abqve and in A.F. Supp. § CL5.1. j 

■ ' i 

! 

33. ' Air Force continues to violate FOIA and its implementing regulations. 
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Second Claim for Relief under FOIA 

34. Paragraphs 1-33 are incorporated by reference. 

35. On January 18, 2004, Berardi reasonably described in an email to the 
Academy, through the appropriate officer or employee, the agency records he wanted 
disclosed tOihim pursuant to FOIA. Specifically, Berardi requested ''any and ajl 
information! in the possession of the Air Force Academy [Inspector General] pertaining 
to [the Academy's decision to disenroU him.l" I 

36. ■ On February 10, 2004, the Inspector General responded by letter | 
purporting t[) attach the ''releasable records", implying but not directly stating that some 

responsive i^ecords were not releasable and being withheld. No statement regarding 

I 
partial denial of the request or the appeal process was included in the Inspector 

General's response, 

37. On February 27, 2004, Berardi emailed the Academy FOIA officet 
seeking clarification of the Inspector Generars implication that certain records were 
being withheld. 

38. When no response to the February 27 email was forthcoming, Berardi re- 
submitted his request for clarification in the form of a FOIA request on April 1^, 2004. 

I 

39. On April 21, 2004, the acting FOIA officerreplied by email that the 

Inspector General had provided "all releasable information" but not clarifying the scope 
of either released or unreleased information. The email forwarded an email dat^d April 
16, 2004 from the Inspector General to the FOIA officer stating ^'Coming back to you 
with documentation." I 
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40. That same day, April 21, 2004, Berardi replied to the acting FOIA 
officer's emml, once again seeking clarification since the FOIA officer said Berardi had 
received allireleasable information from the Inspector General while the Inspector 
General said more documentation was coming. 

41. On April 26, 2004, the acting FOIA officer responded and reiteraied that 
the Inspectojr General's email meant that all responsive records had been sent to 
Berardi. 

42. ^ The next day, April 27, 2004, the acting FOIA officer emailed Berardi to 
say that he/she had been '"absolutely mistaken" and that Berardi was correct thdt a 
package of additional responsive records was being compiled by the Inspector General 
for Berardi |n response to Berardi's January 18, 2004 request. 

43. I The promised package of records was not provided to Berardi within 
twenty busiiiess days of the Academy's receipt of Berardi' s Janxiary 18, 2004 request. 
In fact, the package of records has never been provided as of the date of this complaint, 
inviolationof 5 U.S.C. § 552(a)(6)(A)(i), 32 C.F.R. §§ 286.23(e)(1) and 806.18(a), and 
A.F. Supp. §§ CI. 5.4.1 and G5.2.5.1. 

44. i On May 26, 2004, Berardi appealed the Academy's failure to timely 
provide responsive records. He sent his appeal to the Secretary of the Air Force. 

45. ; More than twenty business days later, on August 16, 2004, the Academy's 
Director of Staff partially granted and partially denied the appeal, withholding records 

allegedly exempt from disclosure because of their deliberative nature. No reason for 

j 

the late response was given. The letter informed Berardi that he could appeal tlpis 
August 16 decision on his appeal to the Office of the Secretary of the Air Force, even 
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though Berardi sent his appeal to the Office of the Secretary of the Air Force and even 
though the Jnitial Denial Authority is directed to forward the appeal file to the 
Secretary of the Air Force's designated appellate authority in the General Counsers 
office for a;final administrative determination pursuant to A,F. Supp, §§ C5,3.L5 and 
AP9.5,2, 

46. i On October 11, 2004, in an attenjpt to exhaust every administrative 
remedy, Berardi appealed the August 16, 2004 appeal determination to the Secretary of 
the Air Force/General Counsel for Administrative Law, through AFLSA, reiterating his 
request for relevant disclo sable records he believed to exist in the Inspector Odneral's 
office. ; 

47. ! According to a letter from a paralegal specialist in AFLSA, Berarldi's 

May 26, 2004 appeal was received by the AFLSA over one year later, on July 22, 2005, 

i- 

and docketed as JACL 05077. AFLSA promised to review the appeal and forward it to 
the Office of the Secretary of the Air Force for fmal action and response to Beiiardi, 

48. ! More than twenty business days have passed since AFLSA receivlsd the 
appeal, Bei|ardi has never received a response from the Office of the Secretary I of the 
Air Force, ip violation of 5 U.S.C. 52Ca)(6)(A(ii), 32 C.F.R. §§ 286.24(c)(2) aiid 
806a8(a), and A,F. Supp. § C5.33,2. 

49. I Berardi has not subsequently been permitted to review the records in the 

i- I 

Inspector General's office and have a copy made of all or any portion thereof, \ 

50. ! As a result, under FOIA, 5 U.S.C. § 552(a)(6)(C)(i), Berardi is deemed to 
have exhausted his administrative remedies with respect to such request. See also 32 
C.F.R. § 28f 24(d)(2) and A.F. Supp, § C5,3.4.2. 
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51 . Air Force has failed to promptly make available its disclosable records or 
any reasonably segregable portion of exempt records to Berardi, in violation of 32 
C.RR. §§ 286.23(d) and 806.19, and A.F. Supp. § C5.2A, 

52. Air Force failed to make a good-faith effort to conduct a search for the 
requested records by failing to use methods reasonably expected to produce the 
information I requested, in violation of FOIA. \ 

53. The Air Force's failure to adhere strictly to FOIA when responding to 
Berardi's FOIA request and appeal violated FOIA and its implementing regulations, as 
set forth above and in A.F. Supp. § CI. 5.1. 

54. Air Force continues to violate FOIA and its implementing regulations. 

Third Claim for Relief under FOIA | 

55. Paragraphs 1-54 are incorporated by reference. i 

56. : On June 27, 2005, Berardi reasonably described in an email to th^ 
Academy, tl^rough the appropriate officer or employee, the agency records he wanted 
disclosed to ^ him pursuant to FOIA. Specifically, Berardi requested records consisting 
of supportir^ documentation for information in a record known as USAFA Form 4 that 
Berardi had previously received in a June 13, 2005 response to a January 25, 2Q05 
FOIA request. 

57. The Air Force Inspector General incorrectly construed the June 2^, 2005 
FOIA request as an appeal of his June 13, 2005 response. The Inspector General 

! 
informed Berardi on July 18, 2005 that "I stand by my decision'' and that he M^otild 

forward Berardi 's "appeal" in accordance with regulations. 
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58. AFLSA informed Berardi that his ''appeal" was received on July 25, 2005 
and assigned docket number JACL 05079. AFLSA promised to review the appeal and 
forward it to the Office of the S ecretary of the Air Force for final action and response to 
Berardi. 

59. Twice, Berardi's mother corresponded with the Inspector General to 
explain that! the request was not an appeal These emails on July 25 and July 28, 2005 
had no apparent effect. 

60. ' On August 8, 2005, Berardi wrote to AFLSA to clarify that his June 27, 
2005 FOIA fequest was just that— a request for records that he had not requested 
before. It was not an appeal of a determination of a FOIA request from Berardi; 

61. 'On September 20, 2005, the Inspector General wrote to Berardi *'as a point 
of clarification'' that the files in his possession from the Academy Policy and 
Evaluation Office '"were in disarray" and possibly incomplete. The Inspector General 
stated he had previously provided all relevant documents. 

62. More than twenty business days have passed since Air Force received the 
Jime 27, 20{|5 FOIA request. More than twenty business days have passed since Air 
Force dockejted the request as an appeal. Regardless of whether the June 27, 2(^05 letter 
was a FOIA request for records or an appeal, Berardi has never received a response 
from the Office of the Secretary of the Air Force to his June 27, 2005 letter, in yiolation 
of 5 U.S.C. ^§ 552(a)(6)(A){i) or (ii) and its implementing regulations* 



63. ! Berardi has not subsequently been permitted to review the records 
requested oh June 27, 2005 and have a copy made of all or any portion thereof 



he 
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64. As a result, under FOIA, 5 U.S.C § 552(a)(6)(C)(i), Berardi is deemed 
tp have exhausted his administrative remedies with respect to such request. See also 32 
C.F.R. § 286.24(d)(2) and A.F. Supp. § C5.3.4.2, 

65. Air Force has failed to promptly make available its disclosable records or 
any reasonably segregable portion of exempt records to Berardi, in violation of 32 
C.F.R. §§ 236.23(d) and 806.19, and A,F. Supp. § C5.2.4. 

66. Air Force failed to make a good-faith effort to conduct a search for the 
requested records by failing to use methods reasonably expected to produce the 
information requested, in violation of FOIA. 

67. ' The Air Force's failure to strictly adhere to FOIA when responding to 
Berardi 's F<pIA request and appeal violated FOIA and its implementing regulations, as 
set forth abcive and in A.F. Supp, § CI. 5.1. 

68. Air Force continues to violate FOIA and its implementing regulations, 

Fourth Claim for Relief under FOIA 

69. Paragraphs 1-68 are incorporated by reference. 

70. On January 25, 2005, Berardi reasonably described in an email to the 

Academy, tljrough the appropriate officer or employee, the agency records he v^anted 

I 
disclosed to Jhini pursuant to FOIA. Specifically, Berardi requested " any and al i 



information iin the possession of the [Academy Policy & Evaluation Office], pertaining 
to me, from ^lune 2000 to September 2004." (emphasis in original) 

7L On April 26, 2005, more than twenty business days after the request and 
in violation pf 5 U.S.C, § 552(a>(6)(A)(i), the Academy FOIA official wrote to inform 
Berardi that jthe Academy was actively working on his request in the hope of replying 
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soon. No effort was made within the twenty day response period to notify Berardi that 
the Acaden^y had a significant number of pending requests that prevented a response 
determinatip with th^ 20 day period, as required by 32 CF.R. § 286,23(e)(l). I No 
effort unde]^ the regulation was made to advise Berardi whether his request qualified for 
fast track oij slow track, DoD processing system. Id. 

72. ■ In its April 26, 2005, letter, the Academy did not indicate any 
circumstanqes requiring additional time to respond Berardi' s request, as required by 32 
C,F,R. § 28^,23 (f) when an agency needs additional time to respond. No informal 
extensions (jf time were agreed to by Berardi and the Academy officials or employees, 

73. I On June 13, 2005, the Academy, through the Inspector General, responded 
by letter to Berardi's January 25, 2005 FOIA request. The Inspector General attached 
records partially responsive to the request and withholding other records, citing FOIA 
Exemptions|5 and 6 (5 U.S.C. § 552(b)(5) and (6)). The letter informed Berardi that he 
could appeal the decision to the Office of the Secretary of the Air Force. | 

74. ' On July 22, 2005, Berardi timely appealed the partial denial to th^ Office 
of the Secretary of the Air Force. i 

75. ' On an illegible date in August, 2005, the Inspector General wrote |to 
Berardi to aciyise him that the Inspector General had considered the appeal, stodd by his 
decision, an^ would forward the appeal in accordance with DoD regulations, | 

76. f According to a letter from a paralegal specialist in AFLSA, Berardi's 
appeal was i|eceived by the AFLSA on August 22, 2005, and docketed as JACL 05092, 

AFLSA proijiised to review the appeal and forward it to the Office of the Secretary of 

i. 
the Air Forcfe for final action and response to BerardL 

I ■ 
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77. More than twenty business days have passed since AFLSA received the 
appeal. Beijardi has never received a response from the Office of the Secretary of the 
Air Force, in violation of 5 U.SX. § (a)(6)(A)(ii), 32 C.F.R, §§ 286.24(g)(2) and 
806, 18(a), knd A.F. Supp. § C5.2.5.7. 

78 . I Berardi has not subsequently been permitted to review the withheld 
records and have a copy make of all or any portion thereof, 

79. ^ As a result, under FOIA, 5 U.S.C. § 552(a)(6)(C)(i), Berardi is deemed to 
have e?:hausted his administrative remedies with respect to such request- See also 32 
C.F.R. § 28^.24(d)(2) and A.F. Supp. § C5.3,4,2. 



80. 



Air Force has failed to promptly make available its disclo sable records or 



any reasonaJDly segregable portion of exempt records to Berardi, in violation of!32 

I ■ ■ ■ ■ ■ I 

C.F.R. §§ 2^6.23(d) and 806,19, and A,F. Supp. § C5.2.4. 

81. Air Force failed to make a good-faith effort to conduct a search for the 
requested records by failing to use methods reasonably expected to produce the| 
information requested, in violation of FOIA. | 

82. The Air Force's failure to strictly adhere to FOIA when responding to 
Berardi's F9IA request and appeal violated FOIA and its implementing regulations, as 
set forth abcjve and in A.F. Supp. § CI. 5.1, | 

83. [ Air Force continues to violate FOIA and its implementing regulations. 
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Fifth Claim for Relief under FOIA 

84. Paragraphs 1-83 are incorporated by reference. 

85. On July 6, 2005, Berardi reasonably described in an email to the i 
Academy, through the appropriate officer or employee, the agency records he wanted 
disclosed to him pursuant to FOIA, Specifically, Berardi requested: 

a. A copy of the FOIA regulations to which the Academy adheres. 

b. Any and all documentation, information, correspoiadence, e-mails, 
memos, letters, etc, in possession of the Academy's FOIA office 
regarding his 5/25/2004 and 5/26/2004 FOIA appeals. 

c. A copy of a document with a receipt date stamped on it thajt would 
show the date that the two appeals arrived at the Academy's legal 
office following Colonel Kellenbence's 8/16/2004 response. 

d. Any and all documentation, information, correspondence, ^-mails, 
memos, letters, etc> in possession of the Academy's legal office 
regarding his 5/25/2004 and 5/26/2004 FOIA appeals. 

e. Any documentation of the date that the 5/25/2004 and 5/26/2004 
FOIA appeals were sent to the AFLSA/JACL office. 

£ A copy of the letter from the Academy informing Berardi t lat the 

FOIA appeals had been forwarded to the proper authority. 

86. More than twenty business days have passed since the Academy FOIA 
office received the FOIA request. Berardi has never received a response from tpe Air 
Force, in violation of 5 U.S.C, § 552(^)(6)(A)(i), 32 C.F.R, §§ 286.23(e)(1) and 
806a8(a), afidA.F. Supp, §§ CI. 5.4.1 andC5,2.5.L 

87. No effort was made within the twenty day response period to noti: 
Berardi that | the Academy had a significant number of pending requests that prevented a 
response det;ermination with the twenty day period, as required by 32 C.F.R. 
§ 286,23(e)(]:l). No effort under the regulation was made to advise Berardi whether his 
request quali^fied for the fast track or slow track DoD processing system. Id. 
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88. During the twenty day period for response, the Academy did not indicate 

any circumstances requiring additional time to respond Berardi's request, as required by 

I 
32 C.F.R. § 286.23(f) when an agency needs additional time to respond. No informal 

extensions of time were agreed to by Berardi and the Academy officials or emj^loyees. 

I : 

I ■ ■ ■ 

89. ; Berardi has not subsequently been permitted to review the records he has 
requested and have a copy made of all or any portion thereof. 

90. ; As a result, under FOIA, 5 U.S.C, § 552(a)(6)(C)(i), Berardi is de|emed to 

J : 

have exhausted his administrative remedies with respect to such request. See also 32 
CRR. § 2S^.24(d)(2) and A.F. Supp, § C5.3.4.2. i 

I " . : 

i ; 

9L I Air Force has failed to promptly make available its disclosable records or 

I I 

any reasonaf^ly segregable portion of exempt records to Berardi, in violation of 32 
C.F.R. §§ 286.23(d) and 806,19, and A,F. Supp. § C5.2.4. 

92, , Air Force failed to make a good-faith effort to conduct a search fdr the 
requested records by failing to use methods reasonably expected to produce thej 
information requested, in violation of FOIA, 

i : 

93, The Air Force's failure to strictly adhere to FOIA when responding to 
Berardi's FCpiA request and appeal violated FOIA and its implementing regulations, as 
set forth above and in A.F. Supp, § CI. 5.1. I 

94, Air Force continues to violate FOIA and its implementing regulations. 

Sixth Claim for Relief under FOIA | 

95, I Paragraphs 1-94 are incorporated by reference. I 

- - J 

96, I On October 17, 2005, Berardi reasonably described in an email to the 
Academy, through the appropriate officer or employee, the agency records he wanted 
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disclosed tc^ him pursuant to FOIA. Specifically, Berardi renewed all previous FOIA 
requests for| doeumejuts not previously provided including, but not limited to, a third 
police repoijt related to the Notre Dame incident, 

97. i In his October 17, 2005 email, Berardi asked the Academy to expedite his 
FOIA requept but later he withdrew the request for expedited processing while leaving 
the FOIA rqquest in place. 

98. More than twenty business days have passed since the Academy FOIA 
office received the FOIA request, Berardi has never received a response from the Air 
Force; in violation of 5 U.S.C. § 552(a){6)(A)(i), 32 C.F.R. §§ 286.23(e)(1) and 
806.18(a), and A.F.Supp,§§ CI, 5.4.1 andC5.2.5.1. i 

99. No effort was made within the twenty day response period to notify 
Berardi that the Academy had a significant number of pending requests that prevented a 
response deiermination with the twenty day period, as required by 32 C.F.R, 

§ 286.23(e)(1). No effort under the regulation was made to advise Berardi whether his 
request qualified for the fast track or slow track DoD processing system. Id. 

100. During the twenty day period for response, the Academy did not ihdicate 
any circumsjtances requiring additional time to respond Berardi's request, as required by 
32 C.F.R, § 286.23(f) when an agency needs additional time to respond. No informal 
extensions of time were agreed to by Berardi and the Academy officials or employees. 



101, 



Berardi has not subsequently been permitted to review the records! 



he has 



requested arid have a copy made of all or any portion thereof. 
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102. As a result, under FOIA, 5 U.S.C. § 552(a)(6)(G)(i), Beirardi is deemed to 
have exhausted his administrative remedies with respect to such request. See also 32 

C.F.R. § 28^.24(d)(2) and A.F. Supp. § C5.3.4.2. i 

I 

103. 1 Air Force has failed to promptly make available its disclosable records or 
any reasonajbly segregable portion of exempt records to Berardi, iii violation of 32 
C.F.R. §§ 2^6.23(d) and 806.19, and A.F. Supp. § C5.2.4. i 

104. i Ai^ Force failed to make a good-faith effort to conduct a search fcpr the 

requested records by failing to use methods reasonably expected to produce thd 

i 
information requested, in violation of FOIA. 

105. The Air Force's failure to strictly adhere to FOIA when responding to 
Berardi's FOIA request and appeal violated FOIA and its implementing regulaljious, as 
set forth above and in A.F. Supp, § CI. 5.1. 

106. Air Force continues to violate FOIA and its implementing regulations. 

I 

Seventh Claim for Relief under the Privacy Act 

i ■ ■ ' . 

107. 1 Paragraphs 1-106 are incorporated by reference. 

108. 1 The Privacy Act, 5 U.S.C. § 552a(d)(l)> requires the Air Force to provide 
Berardi accisss to his records upon his request and to allov^ Berardi to review and copy 
those records. Air Force regulations similarly permit such access. 32 CF.R. § 
806b. 13. I 

109. 1 Air Force regulations require Air Force personnel to process a request 
from a person for his own records under both the FOIA and Privacy Act regardless of 
the act citei 32 C.F.R. § 806b.l4; 32 C.F.R. § 286.24(a); A.F, Supp. § CI. 5. 13,4. Air 
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Force personnel are to process the request under whichever act gives the most 
information. Id, 

110. Air Force personnel are required to provide the requester with the records 
within 30 workdays of receiving the request unless the records are exempt frordi 
disclosure under both the Privacy Act and FOIA. 32 C.F.R. § 806b J 4(d). I 

, ■ ! 

1 1 1 . I Berardi requested access to records on him related to the Notre Dkme 

j 

football ganjie incident on October 19^ 2002 and to his subsequent disenrollment from 

I I 

the Academjy in writing on January 18, 2004, February 27, 2004, April 12, 2004, 

January 25, 12005, June 27, 2005, July 6, 2005 and October 17, 2005, as more fi^Ily set 

forth above [in the First Claim through the Sixth Claim of this complaint. 

112. I Air Force has refused to comply with Berardi' s requests and appe^s, as 
evidenced b^ its inaction on Berardi's requests and appeals, as more fully set fcirth 
above in th^ First Claim through the Sixth Claim of this complaint, i 



113- 



Berardi complied with agency procedures in appealing the refusaliof the 



Air Force tO| provide responsive records, but the appeals have gone unanswered (First 
through Fou|rth Claims), Berardi complied with agency procedures in requesting agency 

records, but [his requests have not generated a response (Third, Fifth and Sixth Claims) 

I 

This exhausted Berardi 's administrative remedies. 

Eighth Claim for Relief under the Privacy Act 

114, Paragraphs 1-113 are incorporated by reference. 

115. ' The Privacy Act, 5 U,S,C. § 552a(e)(5), requires the Air Force to 
''maintain al^ records which are used by the agency in making any determination about 
any individual with such accuracy, relevance, timeliness, and completeness as is 
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reasonably necessary to assure fairness to the individual in th^ determination/' Failure 
to do so is actionable under 5 U.S.C. § 552a(g)(l)(C). 

116. The Air Force disenroUed Berardi from the Academy in June 2003 and 
required him to report to active duty elsewhere as an enlisted member of the Ai^ Force. 

117. Berardi sought re -enrollment through the AFBCMR. Berardi contended to 
the AFBCMjR that the records the Air Force used to justify Berardi 's disenroUdifent 
were erroneous and intentionally left uncorrected by Air Force. The Air Force Jadmitted 
to the AFBCMR that errors existed in relevant records. 

118. The AFBCMR determined that the Academy records presented evidence 
of errors solas to deny fairness in Air Force's disenrollment decision. On June 24, 
2004, the ApBCMR ordered the Air Force to re-enroll Berardi as of July 14. 2004. 

119. i The Air Force's reliance on the inaccurate records was the proximate 
cause of the! adverse determination of the Air Force to disenroll Berardi, 

120. The Air Force acted intentionally or willfully in failing to maintain 
accurate records. 

121. Berardi was not fully reimbursed for his expenses associated with his 
move as an eiilisted member of the Air Force to his new base and eventually back to the 
Academy, He lost pay and allowances as a second lieutenant since he will nov^ 
graduate eighteen months later than he would have graduated had he not been 
wrongfully disenroUed. He will be eligible for pay raises, promotion and the like 
eighteen months later than he would have been had he not been disenroUed. 
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\^ 



122. Berardi has suffered actual damages consisting of $37,320,94 in lost pay 
as a result of disenroltment and $1,407.76 in unreimbursed travel expenses associate 
with his assignment to active duty following disenroUment, 



Ninth Claim for Relief under the Administrative Procedure Act 

123. Paragraphs 1-122 are incorporated by reference. 



124. 



Under the Administrative Procedure Act, the Air Force can be compelled 



to take action it has unlawfully withheld or unreasonably delayed. 5 U.S.C. § 706(1). 

125. ^ For the reasons set forth in the First through Eighth Claim above, Air 
Force has unlawfully withheld from Berardi records to which he may lawfully have 
access underFOIA and the Privacy Act. 

126. Air Force has likewise unreasonably delayed action it is required to take 
in response to Berardi 's requests for records and appeals of adverse decisions by the Air 
Force follovang those decisions. 

VL PRAYER FOR RELIEF 

WHEREFORE, Plaintiff Christopher Berardi prays for relief against 
Defendant t^.S. 



A. 



from withholding agency records from Berardi and order Air Force to produce those 



records, and 
B. 



Department of the Air Forces as follows: 



For each violation of the Freedom of Information Act, enjoin Air Force 



award attorneys' fees and costs. 5 U.S.C. § 552(a)(4)(E). 
For violation of the Privacy Act duty to grant access to agency records^ 



enjoin the Air Force frora withholding the records and order that said records be 
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promptly made aykilable to Berardi, award attorneys fees and costs, 5 U.S.C. 
§ 552a(g)(l)(B), (g)(3)(A) and (B). 

C. i For violation of the Privacy Act duty to maintain records to assure 
fairness in making determinations about an individual, award actual damages in the 
amount of $38,728.70 but in no case less than $1000, and award attorneys fees land 
costs. 5 U.S.C, § 552a(g)(l)(CX (g)(4). 

D. i For violation of the Administrative Procedure Act, declare Air Fqrce to be 
in viol^tion[of the Act, enjoin Air Force from withholding agency records fronq Berardi 
and order /\ir Force to produce those records, and award attorneys' fees and costs under 
the Equal Access to Justice Act, 28 U.S.C. §§ 2412 et seq. 

E. ; Award such other just and equitable relief this Court deems just and 



proper. 



^zJa^ — 

Respectfully submitted this ^^^^^ day of November, 2005 



HOLLAND & HART llp 



3461258 2.D0q 




William G. Ms^ HI 

Attorneys for Plaintiff Christopher Wi Berardi 
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